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PRELIMINARY STATEMENT

This case concerns violations of U.S. and international law by the U.S.
government and the largest U.S. importers of Peruvian bigleaf mahogany (“bigleaf mahogany”
or “mahogany”) and the devastating consequences of those violations. The Convention for
International Trade in Endangered Species (“CITES”) regulates trade in species whose survival
is endangered or threatened, including bigleaf mahogany (Swietenia macrophylla). The
Endangered Species Act (“ESA”) prohibits trading, possessing, or causing the trade or
possession of mahogany specimens in contravention of CITES. Pursuant to CITES and the ESA,
the importation of bigleaf mahogany into the U.S. is prohibited unless: (1) the Scientific
Authority of the exporting country has determined that such trade will not be detrimental to the
survival of the mahogany species and its role in the ecosystem (the “non-detriment finding”); and
(2) the Management Authority of the exporting country has determined that the mahogany
specimens were lawfully acquired under the laws of that country (the “lawful acquisition
finding”). Absent both a valid non-detriment and a valid lawful acquisition finding, bigleaf
mahogany imports into the U.S. violate CITES and the ESA.

First, there is no valid non-detriment finding for Peruvian mahogany. Peru’s
CITES Scientific Authority has repeatedly acknowledged that no non-detriment finding exists
and that it lacks the data and resources necessary to make a non-detriment finding. Indeed, the
Government Defendants themselves have asked the Peruvian CITES Authorities repeatedly
whether a non-detriment finding has been made and have been told repeatedly that it has not.
Importing Peruvian mahogany without a non-detriment finding is illegal under CITES and the
ESA, yet the mahogany trade from Peru into the U.S. continues at a rampant pace. Private

Defendants continue to import mahogany illegally (and to finance logging operations in Peru),



while Government Defendants, required by CITES and the ESA to prohibit imports in precisely
these circumstances, look the other way.

Unable to point to a non-detriment finding, Defendants instead rely upon quotas
established by the Peruvian government for the export of mahogany for 2005 and 2006. Quotas,
however, do not constitute non-detriment findings. Moreover, as noted in the accompanying
declaration of Dr. Susan Lieberman, the former head of the U.S. CITES Scientific Authority, and
Dr. James Grogan, a widely published expert on mahogany, the Peruvian mahogany quotas were
based solely on commercial considerations, were set without any input from Peru’s Scientific
Authority, and lack any foundation in scientific data or analysis. Indeed, as repeatedly admitted
by both Peru’s Scientific and Management Authorities, Peru’s Scientific Authority lacks the
information necessary to make a non-detriment finding.

Defendants also rely upon a recent statement by Peru’s Scientific Authority
provided in response to notice of this litigation. However, as Dr. Lieberman attests, this bald
statement, which was prompted by this litigation and lacks any basis in scientific data or
analysis, does not address the requirements for a non-detriment finding and is not credible.

Second, Peru has failed to make — and cannot make — a valid lawful acquisition
finding. Investigations on the ground in Peru and data from Peru’s Management Authority
demonstrate that a significant percentage of the mahogany imported into the U.S. has been
illegally logged and confirm that Peru’s logging industry is beset by fraud and illegality. Indeed,
an August 2006 report by the CITES Secretariat, following that body’s investigations in Peru,
concludes that Peru is unable to comply with CITES’s lawful acquisition finding and non-

detriment finding requirements. Consistent with the relief Plaintiffs request before this Court,



the Secretariat’s report recommends that Parties to CITES suspend imports until Peru can
demonstrate its compliance with CITES.

Immediate action by this Court is necessary and appropriate to halt Defendants’
violations of U.S. and international law, which are causing irreparable harm to Plaintiffs and to
the mahogany species in Peru. Once mahogany trees have been cut down, there is nothing that
this Court or anyone else can do to reestablish those trees and their place in the ecosystem — a
problem that, as explained below, is particularly acute for bigleaf mahogany. The consequence
of failing to stop the illegal trade and perpetuating the status quo in this case — i.e., the rapid
march to commercial extinction of bigleaf mahogany, and accompanying violence to indigenous
people and their lands — is profound and irreversible. Accordingly, this Court should enjoin
further U.S. importation of Peruvian mahogany until Peruvian Authorities have issued valid non-
detriment and lawful acquisition findings as required under U.S. and international law.

BACKGROUND

l. The Ecology and Economy of Mahogany

A mahogany tree can grow to be more than 150 feet tall and six feet wide over the
course of 200 years or more. Declaration of Dr. James Grogan (“Grogan Decl.”) 11 12, 17.
Mahogany’s slow growth creates dense, durable wood that is highly valuable. At over $1500 per
cubic meter, the timber from a single tree can be used to produce more than $100,000 in
furniture. See Appendix to Plaintiffs’ Motion for a Preliminary Injunction (“App.”) X
(International Tropical Timber Organization (“ITTQO”), Tropical Timber Market Report 11 (Jan.
2006)) at 9. See also App. A (Greenpeace International, Partners in Mahogany Crime (2001)) at
4. Beneath its majestic appearance, however, is a fragile reproductive biology. Mahogany trees
are slow-growing and occur at low densities in Amazonia. Grogan Decl. { 13-14. Adult trees

produce small seed crops with few of the seedlings dispersing far enough to be germinated. Id.
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I 15, 18. An even smaller number of the germinated seedlings receive sufficient soil nutrients
and light exposure to grow. Id. {1 16-17. Regeneration occurs, on average, only once during the
lifetime of a given adult tree. Id. § 19. See also James Grogan, Regeneration of Big-Leaf
Mahogany in Closed and Logged Forests of Southeastern Para. Brazil, in BiG-LEAF
MAHOGANY: GENETICS, ECOLOGY & MANAGEMENT 194-95 (Ariel Lugo et al. eds., 2003).

The logging companies that cut down mahogany trees target the biggest and
oldest mahogany trees, thereby eliminating the very trees that are most likely to regenerate.
Grogan Decl. 11 22-26. Extraction of old-growth stocks also eliminates mahogany’s ability to
fulfill its ecological role in the forest as a canopy species. Id. 1 20, 24-26. Centuries-old
mahogany trees are part of the rainforest’s canopy and serve as habitat and a food source for a
diverse array of animals and insects. Id. § 20. Because logging roads opened to exploit
mahogany in previously inaccessible regions provide access to less valuable commercial timber
species, the removal of mahogany in turn leads to extensive forest degradation. Id. { 26.

A. The Peruvian Mahogany Trade

While bigleaf mahogany used to range from southern Mexico to the Amazon
rainforest, as a result of logging, commercially viable populations now exist only in parts of
Bolivia, Brazil, and Peru, mainly in indigenous territories, national parks, and other protected
areas. Grogan Decl. 11 26-27. See also Arthur G. Blundell, A Review of the CITES Listing of
Big-leaf Mahogany, 38 ORYx 1, 2 (2004); App. | (Roberto F. Kometter et al., Impacts of
Unsustainable Mahogany Logging in Bolivia and Peru, 9 ECOLOGY & SOCIETY 1 (2004)) at 12.
Bolivia’s mahogany populations were logged to the edge of commercial extinction in the 1990s,
and consequently exports are now strictly controlled by a sustainable forest management system.
App. l at 1, 6-7. Widespread illegal logging and the threat of commercial extinction led Brazil to

impose a moratorium on mahogany exports in 2001. Grogan Decl. { 28; App. L (Making the
4



Mahogany Trade Work: Report of the workshop on capacity-building for the implementation of
the CITES Appendix Il listing of mahogany, ITTO, Technical Series 22 (Oct. 2004)) at 21. As a
result, by 2004, the mahogany trade had shifted almost entirely to Peru. James Grogan & Paulo
Barreto, Big-Leaf Mahogany on CITES Appendix II: Big Challenge, Big Opportunity, 19
CONSERVATION BIoLOGY 973, 974 (2005).

Today, Peru is the world’s leading exporter of bigleaf mahogany, and the U.S. is
its largest importer. See World Conservation Monitoring Center CITES Trade Database, at
http://www.unep-wcmc.org/citestrade/trade.cfm (last visited Oct. 18, 2006). Last year, more
than 85 percent of Peru’s bigleaf mahogany exports, a total of 20,844 cubic meters
(approximately 21,000 tons), were imported into the U.S. App. GG (INRENA, Export Data for
Peruvian Mahogany Exports (2000-06), available at http://www.inrena.gob.pe/iffs/biodiv/
estad/caoba/caoba_2000-2006.htm (Total)). Private Defendants are the top U.S. importers of
Peruvian bigleaf mahogany, accounting for approximately 54 percent of mahogany imports into
the U.S. from Peru in 2005." Declaration of Ani Youatt (“Youatt Decl.”) at Ex. 3. International
buyers, almost exclusively from the U.S., provide the resources that are used by the Peruvian
logging industry to harvest mahogany, both by financing logging operations on the ground and
by purchasing the mahogany after it has been logged. Blundell, A Review of the CITES Listing

of Bigleaf Mahogany, 38 ORyx at 3. For example, defendant Bozovich Timber Products, Inc.

1 According to 2005 CITES export permits, defendant Bozovich Timber Products, Inc.
imported 4,956 cubic meters of bigleaf mahogany into the United States in 2005, the largest
volume of Peruvian bigleaf mahogany imported by any company in the United States.

Defendant T. Baird Mcllvain International Co. imported 4,680 cubic meters, and defendant TBM
Hardwoods, Inc. (the parent company of T. Baird Mcllvain International Co.) imported 2,460
cubic meters. Declaration of Ani Youatt at Ex. 6 (Summary Table of Results) (calculating
volumes from CITES export permits). See also App. GG (INRENA, Export Data for Peruvian
Mahogany Exports (2000-06), available at http://www.inrena.gob.pe/iffs/biodiv/estad/caoba/
caoba_2000-2006.htm).



finances logging activities on the ground through Peruvian affiliates, and then purchases the
logged mahogany for importation and resale in the U.S. App. D (Multisectoral Commission on
Illegal Logging in Peru, Proposal for a National Strategy for the Eradication of the Extraction
and lllegal Trade of Timber-Yielding Forest Resources in the Peruvian Amazon (Adele Negro
trans.) (Jan. 2003)) at 11.

B. Impact of the Peruvian Mahogany Trade on the Species

The current rate of logging of Peruvian mahogany is unsustainable and threatens
the continued survival of the species and its role in the ecosystem. 2 Due to its value, Peruvian
mahogany is known as green or red “gold,” and, following the predatory model of logging
operations, mahogany trees are usually the first trees felled in an intact forest. Grogan Decl.

1 21, 26. Because the value of a log must justify the cost of search and extraction, illegal
loggers first enter forests to extricate large, high-value, adult mahogany trees. Then, with a
logging road in place, subsequent incursions for smaller and smaller trees follow, until loggers
have removed all adult mahogany trees from a given area. 1d.  26. In all areas, loggers
typically remove more than 95 percent of the adult mahogany trees. Id. § 22. Given the volume
of known exports, as well as the acknowledged rampant illegal logging in Peru, Peru is on course
to eradicate its commercial mahogany population, as has happened in nearly every other country
with mahogany.

Over the past decade, logging has eliminated mahogany from more than 50

percent of its former range in Peru. App. | at 12. Peruvian authorities have admitted that logs

2 Mahogany is one of only a few emergent canopy tree species and plays an essential role
in the structure and biology of the diverse community of birds, insects, mammals and plants in
the Peruvian rainforest canopy. Grogan Decl. 1 20. Mahogany trees are host to hundreds of
species, providing nectar and pollen to a large diversity of butterflies, moths and bees, and fruit
to various species of birds, including macaws and large parrots. Id.



are extracted from protected indigenous and natural areas and have estimated that illegal logging
accounts for nearly all of the bigleaf mahogany trade. App. D at 3 (“Timber export statistics for
Peru indicate that approximately 95% of the mahogany that leaves the country is extracted
illegally.”).

Experts agree that regeneration of mahogany after logging is poor to nonexistent.
Arthur G. Blundell & Robert E. Gullison, Poor Regulatory Capacity Limits the Ability of Science
to Influence the Management of Mahogany, 5 FOREST PoLICY & ECON. 395, 398 (2003); App. B
(James Grogan et al., Mahogany in the Brazilian Amazon: Ecology and Perspectives on
Management (2002)) at 16. As explained by Dr. Grogan, logging results in insufficient
quantities of seeds and seedlings, and inadequate growing conditions for seedlings and juvenile
trees. Grogan Decl. 11 23-27. After loggers extract the largest and most fertile trees, the smaller
mahogany trees cannot exchange pollen over increased inter-tree distances or redistribute seeds
over depopulated areas. 1d. § 25. Thus, once the biggest and oldest trees are removed by
loggers, mahogany saplings — if any exist nearby — cannot regenerate at a rate sufficient to
sustain mahogany or its role in the ecosystem. James Grogan and Jurandir Galvao, Factors
Limiting Post-logging Seedling Regeneration by Big-leaf Mahogany (Swietenia macrophylla) in
Southeastern Amazonia, Brazil, and Implications for Sustainable Management, 38 BIOTROPICA
219, 226 (2005); see also Grogan Decl. {1 20-27. Mahogany and its role in the ecosystem are
therefore severely impaired or eliminated altogether. As noted by Dr. Grogan, both outside
experts and the Peruvian Scientific Authority have estimated that Peruvian mahogany will be
commercially extinct within the next five to ten years. 1d. § 44; App. G (ITTO Project Proposal,
ITTO Project Doc., Evaluation of Commercial Stocks and Strategy for the Sustainable

Management of Mahogany (Swietenia macrophylla) in Peru (2004)) at 1 (studies indicate that



stocks could be depleted within five years); App. | at 6 (estimates that 50 percent of range
already logged out and a further 28 percent of range will become commercially extinct within the
next decade).

1. Regulation of the Mahogany Trade

A. Requlation Under CITES

Because of the threat to its survival and role in the ecosystem, trade in bigleaf
mahogany is subject to strict U.S. and international regulation under CITES, March 3, 1973, 27
U.S.T. 1087, 993 U.N.T.S. 243 (1975), which both Peru and the U.S. have ratified. Pursuant to
CITES, it is unlawful to trade or to allow the trade of bigleaf mahogany without a valid export
permit issued by the country of origin. See CITES, art. 1l 8 4 (*The Parties shall not allow trade
in specimens of species included in [the] Appendices . . . except in accordance with the
provisions of the present Convention.”). A valid export permit for an Appendix I1-listed® species
may “only be granted” after (1) the Scientific Authority in the state of export has “advised that
such export will not be detrimental to the survival of the species” (the “non-detriment finding”),
and (2) the Management Authority in the state of export is “satisfied that the specimen was not
obtained in contravention of the laws of that State for the protection of fauna and flora” (the
“lawful acquisition finding”). Id. art. 1V, § 2(a), (b).

To satisfy the requirements of CITES, a non-detriment finding must be based on
scientific data and analysis regarding the biological characteristics of a species, its national

status, and management practices necessary to promote growth and regeneration toward future

3 Appendix Il of CITES protects “all species which although not necessarily now
threatened with extinction may become so unless trade in specimens of such species is subject to
strict regulation in order to avoid utilization incompatible with their survival.” CITES, art. Il

8 2(a); see also Declaration of Dr. Susan Lieberman (“Lieberman Decl.”) § 10. Bigleaf
mahogany has been listed as an Appendix Il species since November 15, 2003. Id. { 11.



harvests. Grogan Decl. {{ 35-38; Grogan & Barreto, Bigleaf Mahogany on CITES Appendix I1:
Big Challenge, Big Opportunity at 974. CITES also obligates the Scientific Authority of
exporting countries to monitor the level of trade of Appendix Il species to ensure that any
purportedly non-detrimental trade of such species is sustainable. Declaration of Dr. Susan
Lieberman (“Lieberman Decl.”) § 13. Thus, Article 1V 8 3 directs the Scientific Authority of an
exporting country to take steps to limit trade in a species where necessary “in order to maintain
that species throughout its range at a level consistent with its role in the ecosystems in which it
occurs and well above the level at which that species might become eligible for inclusion in
Appendix | ....” CITES, art. IV 8 3. As explained by Dr. Lieberman, the former head of the
United States Fish and Wildlife Service (“FWS”), the United States Scientific Authority, the
purpose of this key provision is to protect commercially traded Appendix Il species from an
otherwise inevitable decline to inclusion in Appendix I. Lieberman Decl. § 13; see also App. E
(Making a Non-Detriment Finding for Swietenia macrophylla: Quota Setting (MWG2 Doc. 7),
CITES Second Meeting of the Bigleaf Mahogany Working Group Belém, Brazil (Oct. 6-8,
2003)) at 2. Failing to assess sustainability not only contravenes the purpose of Appendix I, but
also violates CITES. CITES, art. Il 8 4; Lieberman Decl. 11 13-14. A country must refuse
imports exported in violation of CITES. CITES, Resolution 11.3 (2000). See also CITES,
Resolution 12.3 8 XIV(d) (2002) (recalling and incorporating Resolution 10.2 § 11(h) (1997)
(recommending that “the Parties refuse to accept any permit or certificate that is invalid,
including authentic documents that do not contain all the required information ... or that contain
information that brings into question the validity of the permit or certificate.”); Castlewood

Prods. v. Norton, 264 F. Supp. 2d 9, 12 (D.D.C. 2003), aff’d, 365 F.3d 1076 (D.C. Cir. 2004).



CITES also requires that the exporting country make a lawful acquisition finding
prior to issuing an export permit for any specimen of a listed species. CITES, art. IV § 2(b). To
make a valid lawful acquisition finding, the Management Authority of the exporting state must
determine that the specimen to be exported has not been obtained in contravention of the laws of
the exporting state. CITES, art. IV 8 2(b); Lieberman Decl. {1 12, 15; U.S. v. 2,507 Live Canary
Winged Parakeets (Brotogeris Versicolorus), 689 F. Supp. 1106 (S.D. Fla. 1988) (“[Article 1V]
of the CITES treaty conditions the validity of an export permit on a determination by the
Management Authority of the exporting state ‘that the specimen was not obtained in
contravention of the laws of that State for the protection of fauna and flora . . . .””). Parties to
CITES, including the U.S., are directed “not [to] authorize the import of any specimen if they
have reason to believe that it was not legally acquired in the country of origin.” CITES,
Resolutions 12.3 § 1I(f) (2002).

B. Requlation Under the ESA

The ESA implements CITES in the U.S. Pub. L. No. 93-205, 87 Stat. 884 (1973)
(codified at 16 U.S.C. 8§88 1531-44). Under the ESA, it is “unlawful for any person subject to the
jurisdiction of the U.S. to engage in any trade in any specimens contrary to the provisions of
[CITES] or to possess any specimens traded contrary to the provisions of [CITES]....” ESA,
16 U.S.C. § 1538(c)(1). The ESA further prohibits “any person” from “caus[ing] to be
committed[] any offense defined in [Section 1538].” ESA, 16 U.S.C. § 1538(g). See 50 C.F.R.
§ 23.11(a), (b)(1) (2006) (it is unlawful to “cause” the import of an Appendix Il species absent a
valid export permit). The term “person” includes “any officer, employee, agent, department, or
instrumentality of the Federal Government[.]” ESA, 16 U.S.C. § 1532(13).

The ESA and CITES prohibit trading, possessing, or causing the import of an

unlawfully traded or acquired CITES-listed species. As Government Defendants stated in a case
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challenging the FWS’s authority to stop the import of Brazilian mahogany, “CITES and the ESA
impose affirmative obligations upon the U.S. to ‘take appropriate measures’ to prevent violations
of CITES, including the confiscation or detention of goods that may violate CITES.” Brief for
Appellees [United States Department of Interior (“DOI”), FWS, United States Department of
Agriculture (“USDA”), Animal and Plant Health Inspection Service (“APHIS”), and their
Secretaries and Administrators], Castlewood Prods., L.L.C., et al., v. Norton, No. 03-5161, 2003
WL 22926797, *20 (D.C. Cir. Dec. 1, 2003) (emphasis added). See also ESA, 16 U.S.C.

8 1537(a) (FWS should do “all things necessary and appropriate” to carry out the functions of
CITES); 6 U.S.C. 8 231(b)(7) (2002) (transferring some agricultural import inspection duties
from APHIS to the United States Department of Homeland Security (“DHS”)); 7 C.F.R. § 355.1
(2006) (delegating responsibility to the Secretary of Agriculture for CITES provisions pertaining
to the importation of terrestrial plants); 7 C.F.R 8 2.80(a)(17) (2006) (delegating responsibility to
APHIS for inspecting, authorizing, and seizing CITES-regulated plants); 7 C.F.R § 355.22(a), (c)
(2006) (requiring inspection and validation of permit for Appendix Il imports by Customs
officials); Appendix Il Memorandum of Agreement between DHS and USDA, Atrticles 2 & 3,
Separation of Function, at 5 (July 2, 2003) (directing DHS and Customs officials to review
CITES permits and seize shipments without proper documents), available at
http://www.aphis.usda.gov/ppg/moa-dhs/article2-3.pdf.

As Government Defendants themselves have recognized in other circumstances,
the U.S. government is obligated to look behind facially valid export permits where it is evident
that the exporting country has failed to make a non-detriment or lawful acquisition finding, or
where there is evidence that an alleged non-detriment or lawful acquisition finding is invalid,

including in circumstances where there is insufficient information on which to base a judgment
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that a species is not detrimentally affected by trade.” Lieberman Decl. {f 23-25; see also United
States v. 1,000 Raw Skins of Caiman Crocodilus Yacare, No. CV-88-3476, 1991 WL 41774, at
*1 (E.D.N.Y. Mar. 14, 1991) (upholding FWS’s seizure of crocodile skins accompanied by
facially valid export permit where evidence suggested violation of CITES requirement that skins
come from pre-convention stock); 2,507 Live Canary Winged Parakeets, 689 F. Supp. at 1114-
15 (upholding determination that Peruvian export permit for CITES-listed parakeets found only
in the Peruvian wild was invalid where Peruvian law barred the exportation of live wild animals
from Peru’s forest region); United States v. 3,210 Crusted Sides of Caiman Crocodilus Yacare,
636 F. Supp. 1281, 1285 (S.D. Fla. 1986) (upholding seizure of crocodile skins where permits
listed suspicious country of origin); CITES, Resolutions 12.3 8 I1(f) (2002).

I11.  The Failure to Make a Non-Detriment Finding Regarding Mahogany

In Peru, the Instituto Nacional de Recursos Naturales at the Ministerio de
Agricultura, or the National Institute of Natural Resources (“INRENA?”), is the designated
CITES Management Authority, and the National Agrarian University of La Molina (“La
Molina”) is the designated CITES Scientific Authority. As set forth below, La Molina has not
made a non-detriment finding for bigleaf mahogany. To the contrary, La Molina and INRENA
have both explicitly and repeatedly stated that La Molina has not made a non-detriment finding

and that it cannot do so since it does not yet have a reliable inventory of mahogany in Peru.

4 As stated in Defendant FWS’s “Proposed Rules for the Implementation of CITES”, it is
appropriate to “look behind” a facially valid export permit where, like here, there is “reliable
information that indicates the need for CITES document verification” or where there are
“reasonable grounds to believe that a CITES document is not valid or authentic because the
species is being traded in a manner detrimental to the survival of the species or in violation of
foreign wildlife or plant laws.” U.S. DOI FWS Revision of Regulations for the Convention on
International Trade in Endangered Species of Wild Fauna and Flora (CITES); Proposed Rule, 71
Fed. Reg. 20168, 20231 (Apr. 19, 2006).
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A. The Acknowledged Absence of a Non-Detriment Finding

In March 2004, four months after the Appendix Il listing of mahogany became
effective, La Molina admitted that “to date, [La Molina] has not been consulted, nor has it issued
any scientific report on the situation of mahogany for export.” App. J (Letter from Ignacio
Lombardi, La Molina, to Teddi Pefiaherrera, World Wildlife Fund (“WWF”) (Adele Negro
trans.) (Mar. 30, 2004)).

In May 2004, in a report to the ITTO Workshop on the Implementation of the
Appendix Il listing, Peruvian authorities stated, “Present knowledge on the status of mahogany
populations in Peru is insufficient and current productive and reproductive stocks are not
known.” App. H (INRENA and La Molina, Republic of Peru, National Report: Implementation
of the Appendix I1 listing of Mahogany: Peru (2004)) at 7. This same report stated that the
“Scientific Authority has not yet emitted an opinion about mahogany populations and non-
detriment harvest levels,” and before a non-detriment finding could be made, it was “essential”
to gather accurate information about mahogany populations through a national inventory of
mahogany populations. Id. at 9; see also Grogan Decl. { 43; Lieberman Decl. { 19.

In an October 2004 proposal to ITTO requesting funding to conduct population
studies, Peruvian authorities stated that La Molina “is concerned that there is no highly reliable
information available to take appropriate action on this matter.” App. G at title page. The
proposal further stated that “the lack of updated and reliable information on available
commercial stocks of this species makes it impossible to implement” the CITES requirements,
id. at 6, and indicated that, as a result, La Molina would be unwilling to approve any mahogany
exports the following year. Id. at 32. The proposal also stated that mahogany could be
commercially extinct within 10 years at current logging rates. Id. at 9. In November 2004, La

Molina described INRENA’s most recent reports as “insufficient to issue a finding of non-

13



detriment to commercial stands of mahogany.” App. M (Letter from Ignacio Lombardi, La
Molina, to Rosario Acero Villanes, Director, Biodiversity Conservation, Forestry Office,
INRENA (Jennifer Berger trans.) (Nov. 12, 2004)). In the same letter, La Molina also reiterated
that it could not make a non-detriment finding without financial assistance to complete the
necessary studies and analysis. 1d.

In February 2005, La Molina indicated that it still did not have the information
necessary “to state on the situation of the populations [of mahogany].” App. Q (La Molina
Agrarian University, Summary of Activities Performed by CITES Scientific Authority in Regard
to Swietenia Macrophylla Species (Feb. 2005)) 1 11. Nonetheless, in May 2005, INRENA
announced a mahogany export quota for the year 2005 without any input from the Scientific
Authority. Finally, in January 2006, INRENA admitted that “the CITES Scientific Authority has
not completed the report on the situation of populations of mahogany in Peru under the
provisions of Decree Law No. 21080, which ratifies the Convention on International Trade in
Endangered Species of Wild Fauna and Flora.” App. Z (Letter from Vega Salomon, INRENA
Office of Communications, to Lucila Pautrat Oyarzun, Racimos de Ungurahui Working Group
(“Racimos”) (Adele Negro trans.) (Jan. 20, 2006)). See also Grogan Decl. § 48. Nonetheless,
INRENA issued the 2006 export quota, again without any input from La Molina.

After reviewing the 2005 and 2006 quotas, Dr. Grogan attests that “[t]here is no
indication, either explicit or implicit, that the quotas are based on the scientific data or analysis
necessary to determine that the logging [of mahogany in Peru] is non-detrimental to the species
and its role in the ecosystem.” Grogan Decl. { 46. Rather, according to Dr. Grogan, “the quotas

appear to be based solely on commercial considerations.” Id.
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Despite the acknowledged absence of a non-detriment finding, Peru has continued
to export mahogany, Private Defendants have continued to import mahogany, and Government
Defendants have continued to allow its import by Private Defendants and others.

B. Response to the Notice of Intent To Sue

After receiving Plaintiffs’ notice of intent to sue, on April 12, 2006, FWS wrote
INRENA to notify Peru of the threat of this litigation and to once again request that INRENA
provide “any information” it had regarding the non-detriment and legal acquisition findings and
respond to the allegations in Plaintiffs’ notice letter. In response, INRENA admitted that La
Molina’s population study of bigleaf mahogany had begun only this year, yet claimed that the
2005 and 2006 national mahogany quotas had “received a favorable opinion of [La Molina].”
App. DD (Letter from Leoncio Alvarez Vasquez, Director, INRENA, to Peter O. Thomas, Chief,
Division of Management Authority, U.S. DOI, FWS (May 5, 2006)).

In conjunction with INRENA'’s response, La Molina stated that “[a]ccording to
the information about, and the latest analyses of, the bigleaf mahogany populations, the quota
established for the year 2006 does not compromise the survival of the species.” App. BB (Letter
from Ignacio Lombardi, La Molina, to Peter O. Thomas, Chief, Division of Management
Authority, U.S. DOI, FWS (May 2, 2006)). La Molina’s letter does not address the relevant
standard under CITES for making a non-detriment finding for an Appendix Il species. Whether
trade in an Appendix Il species “compromises its survival” is not the CITES standard; rather,
each export permit must be supported by a finding by La Molina that trade in mahogany is non-
detrimental to the species and to its role in the ecosystem. Lieberman Decl. { 21. More
importantly, the statement is not credible in light of repeated admissions by Peruvian CITES
Authorities that La Molina does not have the information necessary to make such a finding. Id.

f122. This Court should view La Molina’s statement for what it is: a made-for-litigation, post
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hoc rationalization with no scientific basis, which fails to address the CITES requirement that
Appendix Il species be sustainably traded.

IV.  The Failure to Make a Lawful Acquisition Finding Regarding Mahogany

In addition to the non-detriment finding, CITES also requires that exporting
countries make lawful acquisition findings for Appendix Il species. CITES, art. IV § 2. In order
to make a lawful acquisition finding, the Management Authority of an export country must
determine that the specimens at issue were legally logged under the laws of the exporting
country. See Lieberman Decl. {1 15. Accordingly, in Peru, the designated CITES Management
Authority, INRENA, must determine prior to issuing an export permit that the mahogany to be
exported “was not obtained in contravention of the laws of [Peru] for the protection of fauna and
flora.” CITES, art. IV § 2(b).

Trade in Peruvian mahogany has long been plagued by rampant illegal activity,
rendering suspect any purported lawful acquisition finding for the species. App. D at 3-4 (noting
the prevalence of illegal logging and, over the past 30 years, “the institutionalization of
unplanned over-exploitation of [Peru’s] forest resources™); Chris Fagan & Diego Shoobridge, An
Investigation of Illegal Mahogany Logging in Peru’s Alto Purus National Park and its
Surroundings, at 2-4, Parks Watch (Jan. 2005) (explaining that illegal and unsustainable logging
has led to a “precipitous decline” of bigleaf mahogany populations and “continues despite
Peruvian laws and international regulations intended to protect mahogany”). Indeed, in 2003, the
Peruvian government estimated that as much as 95 percent of bigleaf mahogany exported from
Peru was obtained or transported illegally from protected areas. App. D at 3. Independent
investigations document how loggers, faced with an almost non-existent supply of mahogany
legitimately designated for commercial harvest, invade protected areas to strip whatever

remaining mahogany can be removed. Grogan Decl. {1 26-27; App. G at 1; Fagan &
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Shoobridge, An Investigation of Illegal Mahogany Logging, at 9-10. Accompanied by falsified
documents, this illegal wood is then transported for export. See App. G at 1; Fagan &
Shoobridge, An Investigation of Illegal Mahogany Logging, at 9-10; see also Supplemental
Declaration of Dr. James Grogan (“Supp. Grogan Decl.”)  11.

The Peruvian government has done little to stem the flow of illegal mahogany. In
2001, Peru established a new forest management system in an attempt to address the problem.
Forestry and Wildlife Law (No. 27308) Regulations, Supreme Decree No. 014-2001-AG, art. 88,
Apr. 9, 2001, El Peruano, at 201121. Under this system, the Peruvian Government has granted
577 forest concessions that purport to operate in compliance with concession-specific General
Forest Management Plans and Annual Operating Plans (“POASs”) approved by INRENA. Id.
The POAs, in turn, are purported to regulate specific types and quantities of wood logged in the
individual concessions. Id., arts. 58-66, at 201117 (describing requirements for the general
management plans and POAS); see also App. L at 30. Peruvian regulations also require that all
harvested wood be accompanied by valid Forest Transport Certificates until it is exported.
Making the Mahogany Trade Work: Report of the workshop on capacity-building for the
implementation of the CITES Appendix Il listing of mahogany, ITTO, Tech. Series 22, Oct. 2004,
at 31. Any logging outside the government-granted forest concessions, or in violation of the
conditions set forth in the POAs, is forbidden.” See Requirements for the Granting of CITES
Export Permits for Traded Wild Flora, INRENA Procedure No. 76, approved under Supreme

Decree No. 014-2004-AG, available at

5 The narrow exceptions to this prohibition include wood from certain native communities
operating under forest management plans and wood from a limited number of forest contracts
that are being phased out. Making the Mahogany Trade Work: Report of the workshop on
capacity-building for the implementation of the CITES Appendix Il listing of mahogany, ITTO,
Tech. Series 22, Oct. 2004, at 30.
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http://www.peruforests.org/Main%20References/Peruvian%20Authorities/direct_027-2006-
inrena-iffs.pdf.

Despite these regulations, illegal logging of bigleaf mahogany persists, largely
due to a lack of enforcement and adequate monitoring and the powerful influence of the timber
industry. See App. D at 3. Peruvian authorities do not inspect concessions before mahogany is
harvested and exported, and timber traders take full advantage of this. Id. at 4; Fagan &
Shoobridge, An Investigation of Illegal Logging, at 4. Not surprisingly, when INRENA has
investigated concessions post hoc, it encounters widespread evidence of corruption and illegality.
See INRENA, Report on the Actions Developed for Sustainable Management with Emphasis on
the Species Swietenia Macrophylla, Mahogany, Report to European Union’s Scientific Review
Group 1 (Sept. 30, 2005); INRENA, Public Announcement, Sept. 8, 2005 (reflecting findings of
at least 50 falsified mahogany transport documents used to obtain permits for illegally logged
wood), available at http://www.inrena.gob.pe/comunicaciones/
infoficial/comunicado_110905.pdf.

For example, investigations reveal that concession owners inflate the amount of
mahogany in a concession, extract mahogany illegally from other — often times protected —
reserves, and then attribute the extracted wood to the concession area. See App. D at 12; Fagan
& Shoobridge, An Investigation of Illegal Logging, at 31; INRENA Report to European Union,
Sept. 2005, at 1 (finding evidence of false reporting on the quantity of mahogany in various
concessions, which enabled illegal logging outside the concessions); see also Supp. Grogan
Decl. 11 6-9, 11-12. Dr. Grogan explains that overestimation of mahogany is the first step in
calculated efforts to “launder” illegally harvested mahogany. Supp. Grogan Decl. {1 12, 14.

Once mahogany is removed from protected areas, falsified transport documents provide the

18



“cover” needed to transport this illegally harvested wood. See INRENA Public Announcement,
Sept. 9, 2005 (detailing the discovery of 51 falsified transport certificates which allowed more
than a million dollars of contraband mahogany to be exported from late 2004 to early 2005),
available at http://www.inrena.gob.pe/comunicaciones/infoficial/ comunicado_110905.pdf.
Other illegal practices include infiltrating and altering the Peruvian database that is designed to
track the volume of lawfully harvested mahogany. See Report No. 001-2006-INRENA-OI, Jan.
3, 2006, Executive Summary (Evaluacion del sistema de Informacion Forestal - ATFFS
Pucallpa).

In response to international pressure, INRENA recently began field investigations
of Peruvian mahogany concessions. App. KK (Interpretation and Implementation of the
Convention, Species Trade and Conservation Issue, Timber Trade: Bigleaf Mahogany
(““Secretariat’s Recommendation”), Standing Comm. Doc. 31.1, Prepared by the CITES
Secretariat for the 54th Meeting of the Standing Committee (Oct. 2-6, 2006), available at
http://www.cites.org/eng/com/SC/54/E54-31-1.pdf) § 5. To date, these inspections have taken
place only after permits have already been granted and after the majority of mahogany has been
logged and transported. Presently, INRENA has completed field examinations of 79 of the 577
existing concessions. INRENA, Concession Verifications for the Peruvian CITES Authorities,
at http://www.inrena.gob.pe/ iffs/manejo/ conc_forest_mader/situacion/resultados_
verificaciones_caoba DCB_2005-2006.htm (last visited Oct. 14, 2006). Of those 79
concessions, 23 were found to be operating illegally, primarily by laundering mahogany that was
logged illegally elsewhere. Id. INRENA identified evidence of illegal activity in an additional
33 concessions; the results of those investigations are currently undergoing administrative

review. Id. INRENA’s inspections indisputably confirm the long known practice in Peru of

19



illegal logging and laundering of mahogany. Id.; INRENA Press Release, at
http://www.inrena.gob.pe/comunicaciones/ notas_portada/nota050825-1.htm (last visited Oct.
14, 2006); INRENA Reports, at http://www.inrena.gob.pe/osinfor/osinfor_ activ.htm (last visited
Oct. 18, 2006).

By analyzing the concession investigation reports in conjunction with trade data
obtained from the Peruvian and U.S. governments, Dr. Arthur G. Blundell, a widely published
expert in the international trade of protected species, has (1) tracked the mahogany harvested
from the 23 concessions INRENA concluded were operating illegally through the CITES export
permit process in Peru, and (2) identified shipments of mahogany imported into the United States
that contain illegally logged mahogany. Declaration of Dr. Arthur G. Blundell (*Blundell
Decl.”) 11 10-11, 16-20; See also Youatt Decl. 11 3, 9.

According to Dr. Blundell’s analysis, which is set forth in his affidavit attached
hereto, 1,840 cubic meters of illegal wood from the 23 concessions was exported to the U.S. in
2005, as part of 81 different CITES-permitted shipments. Blundell Decl. § 17-18; see also
Youatt Decl. 11 20-21. The total volume of those 81 tainted shipments was 8,086 cubic meters,
constituting 39% of all U.S. imports of Peruvian mahogany that year. Id. An additional 2,507
cubic meters of mahogany was imported into the United States from the 33 concessions where
INRENA found some evidence of illegal activity, but has not yet completed its administrative
review. Blundell Decl. § 18. Notably, this analysis provides a conservative estimate of the
amount of illegal wood because it incorporates data from only one form of illegal activity: fraud
at the concession level. 1d. § 22. Moreover, approximately 500 of Peru’s 577 timber

concessions remain uninspected by INRENA. Youatt Decl. { 22.
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As the above discussion demonstrates, INRENA’s own inspections establish that
INRENA is incapable of providing valid lawful acquisition findings for mahogany exported by
Peru to the U.S. Indeed, INRENA'’s inspections provide clear and convincing evidence that, at a
minimum, a significant percentage of mahogany exported pursuant to CITES permits issued by
Peru in fact contain mahogany that was unlawfully acquired.

V. Findings of the CITES Secretariat

In August 2006, the CITES Secretariat® reported that Peru’s mahogany exports do
not and cannot comply with the requirements of CITES. As a result, the Secretariat
recommended that Parties to CITES stop importing any specimens of bigleaf mahogany from
Peru until Peru is able to comply with its CITES obligations. App. KK {19, 12.

As set forth in the Secretariat’s report, the Secretariat sent members of its staff to
Peru this past June to meet with Peruvian officials, visit timber operations, and investigate the
manner in which Peru regulates its timber industry after learning of “significant illegal activities”
in Peru with regard to mahogany, id. 1 3, as well as allegations that Peruvian government
officials “were unable to make non-detriment or legal acquisition findings in relation to trade in
bigleaf mahogany,” id. 1 4, Id. 1 5. As a result of these investigations — and consistent with
allegations in Plaintiffs’ complaint — the Secretariat concluded that the mahogany trade in Peru

involves “significant levels of illegal activities,” including fraud, the failure to comply with

forest management plans, and the issuance of invalid export permits. 1d. 1 2, 6, 9.

6 CITES establishes the Secretariat under Article XII as the body that administers its
provisions. Among the Secretariat’s functions are to “invite the attention of the Parties to any
matter pertaining to the aims of [CITES],” CITES, art. X1l 8 2(e), and to “make
recommendations for the implementation” of CITES, id. art. XI1 § 2(h). The Secretariat is also
charged with communicating compliance matters to the Parties when it is “satisfied” that trade is
adversely affecting an Appendix | or Il species, or when the provisions of CITES “are not being
effectively implemented.” Id. art. XIII.
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Additionally, due to “inadequate management and enforcement capacity,” the Secretariat also
found that Peru is incapable of regulating the trade of bigleaf mahogany “in a sustainable
manner.” Id. { 2 (further noting that “there is no mandatory or other system in place to
distinguish clearly between timber of legal and illegal origin,” and “little to deter persons from
engaging in illegal logging and trade™). Moreover,

[i]n addition to the illegal harvesting that takes place in Peru, there is also

evidence of timber of illegal origin being smuggled from neighboring

countries with the intention of it being “laundered” through timber

operations based in Peru and subsequently exported using fraudulently
obtained CITES permits.

Id. § 8. Finally, the Secretariat noted that Peru’s mahogany stock assessment data was unreliable
and that its export quotas were based on extrapolations of data from previous harvests, and not
on scientific criteria. 1d. § 6. Based on these findings, the Secretariat concluded that the current
level of mahogany exports from Peru is “unsustainable,” id., and that “many export permits that
have been, and are being, issued are invalid.” Id. 1 9. The Secretariat also concluded that
Peruvian “officials are unable to comply with the requirements of Article 1V, paragraph 2(a) and
(b),” i.e., the non-detriment and legal acquisition finding requirements. 1d. Accordingly, the
Secretariat recommended that “Parties [to CITES] not authorize the import of specimens of
bigleaf mahogany from Peru . . . until Peru has taken action to improve its regulation of trade in
this species.” Id. 1 12.

The Secretariat’s recommendation has been seconded by a group of 29 scientists
engaged in field and trade studies of mahogany, who co-authored a letter to CITES Parties in
support of the recommendation. This letter sets forth the harmful effects of illegal logging of
Peruvian mahogany and recommends an immediate suspension of trade “until it can be shown
that continued trade in the species will not be detrimental to its survival and role in the

ecosystem.” App. LL (Letter from 29 Scientists to CITES Standing Committee (Sept. 27, 2006),
22



available at http://www.peruforests.org/SupplementalDocs/FinalScientists_mahogany _
SC_270906.pdf) at 1-3.

ARGUMENT
VI.  Applicable Legal Standard

A party seeking traditional injunctive relief must show that (1) absent an
injunction, it will be immediately and irreparably injured; (2) it is likely to succeed on the merits;
(3) the public interest would be better served by the relief requested; and (4) the balance of
hardships favors the moving party. Zenith Radio Corp. v. United States, 710 F.2d 806, 809 (Fed.
Cir. 1983); Eaton Corp. v. United States, 395 F. Supp. 2d 1314, 1325 (C.I.T. 2005).

Many courts have held that the traditional preliminary injunction test does not
apply to injunctions issued pursuant to the ESA. See, e.g., Nat’l Wildlife Fed’n v. Nat’| Marine
Fisheries Serv., 422 F.3d 782, 793-94 (9th Cir. 2005); Strahan v. Coxe, 127 F.3d 155, 160 (1st
Cir. 1997); Leatherback Sea Turtle v. Glagler County Bd. of County Comm’rs, 359 F. Supp. 2d
1209, 1212 (M.D. Fla. 2004); Kentucky Heartwood, Inc. v. Worthington, 125 F. Supp. 2d 839,
842 (E.D. Ky. 2000). These courts have recognized that Congress in the ESA explicitly
foreclosed the courts’ traditional equitable discretion to balance the parties’ competing interests
in injunction proceedings. As held by the Supreme Court, “Congress has spoken in the plainest
of words, making it abundantly clear that the balance has been struck in favor of affording
endangered species the highest of priorities.” Tenn. Valley Auth. v. Hill, 437 U.S. 153, 194
(1978); see also Weinberger v. Romero-Barcelo, 456 U.S. 305, 313 (1982) (“Congress [has]
foreclosed the exercise of the usual discretion possessed by a court of equity.”); Amoco Prod.
Co. v. Village of Gambell, Ala., 480 U.S. 531, 543 n.9 (1987); Strahan, 127 F.3d at 160 (the
“balance of hardships and public interest tip[] heavily in favor of protected species”) (citing Nat’|

Wildlife Fed’n v. Burlington N. R.R., 23 F.3d 1508, 1510 (9th Cir. 1994)); Nat’l Wildlife Fed’n,
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422 F.3d at 794 (citing Sierra Club v. Marsh, 816 F.2d 1376, 1383 (9th Cir. 1987)) (courts “may
not use equity’s scales to strike a different balance.”).
As set forth below, Plaintiffs satisfy the requirements under either test.

VII. Irreparable Harm

To establish irreparable harm, Plaintiffs must demonstrate a “viable threat of
serious harm which cannot be undone[.]” Zenith Radio, 710 F.2d at 809. Essential to this
inquiry is the immediacy of the injury and the inadequacy of future corrective relief. Int’l
Custom Prods., Inc. v. United States, Slip. Op. 06-5, 2006 WL 141525, at *4 (C.1.T. Jan. 11,
2006). This standard is undoubtedly satisfied here.

As the Supreme Court has explained, environmental injury, by its nature, can
seldom be adequately remedied by money damages and is often permanent or at least of long
duration — in other words, irreparable. Amoco Prod. Co., 480 U.S. at 545; see also Nat’| Wildlife
Fed’n, 422 F.3d at 796 (preliminary injunction was proper where continuation of the status quo
could result in irreparable harm to a threatened species); Bensman v. U.S. Forest Serv., 984 F.
Supp. 1242, 1250 (W.D. Mo. 1997) (“[D]eath is certainly an irreparable harm and the extinction
of a species is “incalculable.””); Loggerhead Turtle v. County Council of Volusia County, Fla.,
896 F. Supp. 1170, 1178 (M.D. Fla. 1995) (“Any threatened harm is per se irreparable harm.”).

The threat of environmental injury here, i.e., the continued destruction of
mahogany trees in Peru and the resulting harms to Plaintiffs,” is immediate and, once carried out,
cannot be undone. At the present rate, La Molina has admitted that Peruvian mahogany could be

commercially extinct in five to ten years. App. G at 2, 9.

7 As explained in detail below, in Section XI, the harm to the mahogany species is
inextricably tied to harm to Plaintiffs.
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The threat to mahogany requires immediate injunctive relief because unlawful
logging cannot be addressed by future, “corrective” action. It is clear that once hundred year-old
trees have been cut down, a court order cannot restore those trees. Equally devastating to
mahogany is the effect of logging on the ability of the species to regenerate. As explained by Dr.
Grogan, predatory logging removes 95 percent of adult mahogany trees and effectively
eliminates mahogany’s regeneration. Grogan Decl. {{ 21-27. Thus, predatory logging, fueled
by the illegal mahogany trade, eliminates both the trees themselves and the ability of the species
to recover. Id. Accordingly, the illegal mahogany trade causes irreparable harm to Peru’s
rainforest and, concomitantly, to Plaintiffs.

The status quo in this case, i.e., the continued importation of mahogany into the
U.S. without a non-detriment finding or a lawful acquisition finding, causes Plaintiffs irreparable
harm requiring injunctive relief. More than 85 percent of Peruvian mahogany exports are
imported into the U.S. Declaration of Douglas R. Carter (“Carter Decl.”) 1 7, 12. See also
supra at 5. Private Defendants account for approximately 54 percent of those imports. See
CITES mahogany export permits from Peru, 2005; see also Youatt Decl. at Ex. 3. Moreover,
“logging operations are usually pre-financed by international buyers, generally from the U.S. . ..
Without this capital, much logging could not occur.” Blundell, A Review of the CITES Listing of
Bigleaf Mahogany, 38 ORYX at 3 (citations omitted). Private Defendants’ conduct —
representing both the means of and motivation for logging — should be enjoined because it
constitutes a direct cause of the destruction of endangered mahogany.

By knowingly accepting invalid export permits issued without a non-detriment
finding or a lawful acquisition finding, Government Defendants enable illegal trade. According

to Dr. Carter, cessation of imports into the U.S., which make up approximately 86 percent of the
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current market for Peruvian mahogany, would reduce all Peruvian exports by 57 percent within a
short period of time. Carter Decl. 11 9-13. In addition, since an injunction would lower the
price, and thus the incentive to harvest mahogany, and because there are greater costs associated
with illicit logging, an injunction would have a greater and more immediate effect on illegal
logging. Id. §13. Further, Dr. Carter attests that an injunction against the import of Peruvian
mahogany into the U.S. “will eliminate U.S. importers’ incentives to pre-finance logging
operations, and in so doing will eliminate the resources necessary to finance the operations
themselves.” Id.  15. Finally, according to Dr. Lieberman, if the U.S. were to prohibit the
import of Peruvian mahogany, Peru’s Scientific Authority would need to impose a moratorium
on logging until the necessary scientific analysis could be completed to accurately and credibly
assess the impact of logging on mahogany’s role in its ecosystem. Lieberman Decl. | 26.

An injunction, therefore, would redress the irreparable harm at issue by halting
the majority of illegal mahogany logging in Peru, Carter Decl. {1 8, 11, 13, 15, and could even
bring about a moratorium on all logging until the necessary analysis is completed to determine
the effects of logging on the sustainability of the species. Lieberman Decl. § 26. In sum, a
preliminary injunction will immediately and effectively protect mahogany as intended and
required by the ESA and CITES during the pendency of this lawsuit.

VIIIl. Likelihood of Success

In this Court, the required showing of likelihood of success on the merits is
assessed in inverse proportion to the severity of the injury the moving party would sustain
without injunctive relief, i.e., the greater the hardship, the lesser the required showing. See, e.g.,
Eaton, 395 F. Supp. 2d at 1325-26; Wolverine Tube (Canada), Inc. v. United States, 23 C.I.T. 76,
78, 36 F. Supp. 2d 410, 413 (1999); Ceramica Regiomontana, S.A. v. United States, 7 C.I1.T. 390,

395, 590 F. Supp. 1260, 1264 (1984); Am. Air Parcel Forwarding Co. v. United States, 1 C.1.T.
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293, 300, 515 F. Supp. 47, 53 (1981). Where it is clear that the moving party will suffer
substantially greater harm by the denial of the preliminary injunction than the non-moving party
would by its grant, it is ordinarily sufficient that the movant raises “serious, substantial, difficult
and doubtful” questions that are the proper subject of litigation. Ugine-Savoie Imphy v. United
States, 24 C.I1.T. 1246, 1251, 121 F. Supp. 2d 684, 689 (2000).

In this case, Plaintiffs’ likelihood of success is crystal-clear because the lawful
import of mahogany must be predicated on valid non-detriment and lawful acquisition findings,
and no such findings have been made or can be made at this time.

A. Defendants Have Violated the ESA

As set forth above, before Peru can issue a valid export permit, CITES requires
that La Molina make a valid non-detriment finding, including a sustainability analysis, and that
INRENA make a valid lawful acquisition finding. Neither La Molina nor INRENA has made
such findings. Indeed, the CITES Secretariat has determined that Peru’s Scientific and
Management Authorities are unable to make these findings and lack the information necessary to
do so. App. KK 9. Without both a non-detriment finding and a lawful acquisition finding,
each and every export permit issued by Peru is invalid, the trade of Peruvian mahogany is illegal,
and the import of mahogany from Peru into the U.S. violates CITES and the ESA. CITES, art.
IV 8§ 1-2; ESA, 16 U.S.C. § 1538(c)(1).

1. Failure to Make a Valid Non-Detriment Finding

There has been no valid non-detriment finding here. As recently as January 2006,
INRENA admitted that the Scientific Authority had not completed the studies necessary to make
a non-detriment finding. App. Z. This statement followed repeated admissions by the Scientific
Authority itself that it has not made a valid non-detriment finding and that it is unable to do so

without a reliable inventory of mahogany in the country, which has just begun. See, e.g., App. M
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(“The information submitted is insufficient to issue a finding of non-detriment to commercial
stands of mahogany.”); App. Q 1 11. See also Grogan Decl. { 42-49; Lieberman Decl. {{ 19-
22. Seesupraat .

The lack of a non-detriment finding is confirmed by the fact that none of the
documents that purport to allow the export of mahogany from Peru reflect any scientific analysis
or data regarding mahogany’s sustainability. According to Dr. Lieberman, sustainability is the
core tenet of Appendix Il — without the sustainability requirement, all Appendix Il species
would eventually wind up on Appendix I. Lieberman Decl. { 13, 21. According to Drs. Grogan
and Lieberman, assessing sustainability requires, at a bare minimum, analysis demonstrating an
understanding and accommodation of mahogany’s fragile reproductive process. Grogan Decl.

1 36; Lieberman Decl. § 14. There is no such evidence here.?

INRENA'’s 2005 and 2006 quotas do not constitute non-detriment findings. The
Secretariat of CITES has stated unequivocally that: “[t]he underlying requirement of a non-
detriment finding is not replaced by the establishment of an export quota, although an export

quota may be part of a national approach to ensure that trade is sustainable.” App. C (Secretariat

8 The FWS itself has recognized and articulated the importance of a sustainability analysis
to a non-detriment finding. For example, in making non-detriment determinations, the FWS
considers whether “[t]here is scientific information that demonstrates the proposed activity
represents sustainable use”; whether “the removal of the animals or plants from the wild is part
of a scientifically based sustainable-use management plan” or “would not contribute to the over-
utilization of the species”; and finally, whether “[t]he proposed activity would not lead to long-
term declines that would place the viability of the affected population in question.” Revisions of
Regulations for the Convention on International Trade in Endangered Species of Wild Fauna and
Flora (CITES), 65 Fed. Reg. 26664, 26715 (May 8, 2000) (codified at 50 C.F.R. § 23.51).
Accordingly, the FWS’s non-detriment finding for American Ginseng, which is attached to Dr.
Lieberman’s Declaration as Exhibit 2, includes a detailed discussion of the species’ description,
life history, distribution, historical harvest, status, and population viability, as well as analysis of
recent harvest levels and research on sustainable harvest levels. See Memorandum from Robert
R. Gabel, Chief, Division of Scientific Authority, U.S. DOI FWS to Chief, Division of
Management Authority (June 6, 2006), available at http://www.fws.gov/international/pdf/
2006ginsengfinding.pdf.
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Comment A, Nationally Established Export Quotas for Appendix 11 Species: the Scientific Basis
for Quota Establishment and Implementation (CoP12 Doc. 49), Twelfth Meeting of the
Conference of the Parties, Santiago, Chile, Nov. 13-15, 2002) at 4. See also Lieberman Decl.
1 20; Grogan Decl. 11 46-47. Moreover, as Drs. Lieberman and Grogan note and the FWS has
stated, quotas must at a minimum reflect scientific data and analysis. Lieberman Decl. {1 16, 20;
Grogan Decl. | 37, 46; Tentative U.S. Negotiating Positions for Agenda Items and Species
Proposals Submitted by Foreign Governments and the CITES Secretariat, 67 Fed. Reg. 66464,
66473 (Oct. 31, 2002) (noting that the U.S. “is very interested in ensuring that annual export
quotas are established on strong biological data”).

In this case, there is no indication that the 2005 and 2006 Peru mahogany quotas
were based on population inventories, biological data, or the other factors necessary to make a
non-detriment finding. Lieberman Decl. {{ 16, 20; Grogan Decl. {1 37, 46-47. Indeed, in setting
the 2005 quota, INRENA'’s only reference to communication from La Molina is the November
12, 2004 letter in which La Molina states that no non-detriment finding can be made without
population field studies. The lack of any scientific data or analysis in the 2005 and 2006 quotas
is consistent with the fact that the referenced studies only began in January 2006, and the
repeated admissions of the Scientific and the Management Authorities of Peru that the
information necessary to make a non-detriment finding does not yet exist. Lieberman Decl. § 19;
Grogan 1 42-49.

Defendants’ only conceivable argument that Peru has made the requisite non-
detriment finding is the May 2, 2006 letter from La Molina that was written in response to
notification of this lawsuit. In that letter, La Molina made only the following statement:

“According to the information about, and the latest analyses of, the bigleaf mahogany
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populations, the quota established for the year 2006 does not compromise the survival of the
species.” App. BB. This conclusory statement is insufficient to constitute a non-detriment
finding and is not credible. As an initial matter, as set forth in Dr. Lieberman’s declaration, La
Molina’s statement that the 2006 quota does not “compromise” the survival of the species is
irrelevant to the question of whether exports are “detrimental” to an Appendix Il species, the
standard under CITES Avrticle V. Instead, the statement speaks to the question of extinction,
which is relevant only to endangered species under Appendix I; it is a not a criterion for
assessing detriment to a commercially traded species under Appendix I1. Lieberman Decl. § 21.°
Moreover, even if La Molina intended to make an Appendix Il non-detriment
finding, the statement is not credible. Grogan Decl. { 49; Lieberman Decl.  22. There is no
indication that any scientific analysis supports it: the letter contains no data, no analysis, and no
reference to any data or analysis. Lieberman Decl. 1 21-22. As Dr. Grogan notes, a non-
detriment finding requires a systematic inventory of the status of surviving mahogany, biological
evidence regarding certain logging parameters’ impact on population structures, and a system of
verification and enforcement of mahogany sustainability. Grogan Decl. 11 36-39; see also
Lieberman Decl. § 14. There is no evidence of any such scientific analysis or verification here.
Grogan Decl. 11 42, 46, 49; Lieberman Decl. {1 19-20, 22. Moreover, the indisputable evidence
is that the requisite scientific foundation for making a non-detriment finding does not exist. La
Molina itself has repeatedly admitted that fact, including as recently as January 20, 2006. App.
Z. As Dr. Grogan explains, La Molina stated that it will take at least 18 months to complete the

studies necessary to make a non-detriment finding, which only began in January 2006. As a

9 In previous communications, Peru’s Scientific Authority refers explicitly to the “non-
detriment” standard of Appendix 11, stating that it cannot be met for Peruvian mahogany exports.
See, e.g., App. M.
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result, La Molina will not have the information necessary to begin its analysis until June 2007 at
the earliest. Grogan Decl. § 48. And once those studies have been completed, the data will need
to be analyzed before a non-detriment finding can be made. Given these facts, it is inconceivable
that the necessary studies could suddenly have been completed by May 2, 2006, mere months
after La Molina stated it did not have the information it needed, and mere weeks after defendants
were given notice of this lawsuit. Grogan Decl.  49.

Finally, recent investigations conducted by the CITES Secretariat confirm that La
Molina’s non-detriment findings are invalid. According to the Secretariat, “officials are unable
to comply with the requirements of [CITES] Article IV, paragraph 2(a),” App. KK 9, the
CITES provision requiring the making of a valid non-detriment finding for mahogany.

2. Failure to Make a Valid Lawful Acquisition Finding

In addition to the absence of a valid non-detriment finding, Peruvian officials
have also failed to make a valid lawful acquisition finding. Both findings are required by CITES
prior to the issuance of a valid export permit, and the import of specimens of bigleaf mahogany
without a valid export permit violates both CITES and the ESA. CITES, art. IV 8§ 1-2; 16
U.S.C. § 1538(c)(1).

To make a lawful acquisition finding, INRENA must determine that the
mahogany to be exported “was not obtained in contravention of the laws of that State for the
protection of flora and fauna.” CITES, art. IV 8§ 2(b). Yet, according to the Peruvian
government itself, as well as independent scientists and the CITES Secretariat, the Peruvian
mahogany logging industry is beset by rampant illegality, calling into question the validity of
any purported finding that mahogany has been lawfully acquired.

Investigations into 79 of 577 concessions by INRENA found evidence of illegal

logging in more than half of the investigated concessions. INRENA, Concession Verifications
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for Peruvian CITES Authorities, at http://www.inrena.gob.pe/iffs/manejo/conc_forest mader/
situacion/resultados_verificaciones_caoba DCB_2005-2006.htm (last visited Oct. 14, 2006); see
generally App. KK 1 2. Illegal activities include, inter alia, failures to comply with the POA
conditions, use of falsified transport documents, inflation of mahogany quantities, and fraud. 1d.;
App. KK { 6; INRENA Public Announcement, Sept. 9, 2005, at http://www.inrena.gob.pe/
comunicaciones/infoficial/comunicado_110905.pdf (last visited Oct. 18, 2006).

For example, concession owners regularly overstate the amount of mahogany that
exists within a particular concession, extract wood illegally from other protected areas (often
times protected reserves), and then “launder” it through their concessions. App. KK {{ 6, 8;
Fagan & Shoobridge, An Investigation of Illegal Mahogany Logging, at 9-10; INRENA, Public
Announcement, Sept. 9, 2005 (concerning illegal forest transport certificates), at
http://www.inrena.gob.pe/comunicaciones/ infoficial/comunicado_110905.pdf (last visited Oct.
18, 2006); see also Supp. Grogan Decl. {1 11-12. Transporters of mahogany falsify transport
certificates and then use the fraudulent certificates at government checkpoints to pass off
mahogany as a different species. See INRENA, Public Announcement, Sept. 9, 2005
(concerning illegal forest transport certificates), at http://www.inrena.gob.pe/comunicaciones/
infoficial/comunicado_110905.pdf (last visited Oct. 18, 2006); App. KK {1 6, 8; Fagan &
Shoobridge, An Investigation of lllegal Mahogany Logging, at 9-10. Finally, mahogany is
smuggled into Peru from neighboring countries and exported under fraudulently obtained
permits. App. KK { 8.

Since illegally logged mahogany by definition has not been lawfully acquired, any
purported lawful acquisition finding pertaining to such mahogany is illegitimate, and export

permits accompanying imports of such wood are invalid. See CITES, art. IV § 2; CITES,
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Resolutions 12.3 § 1I(f) (2002); Supp. Grogan Decl. { 12-14; see also 1,000 Raw Skins of
Caiman Crocodilus Yacare, 1991 WL 41774, at *1 (upholding FWS’s seizure of crocodile skins
accompanied by facially valid export permit where evidence suggested violation of CITES
requirement that skins come from pre-convention stock); 2,507 Live Canary Winged Parakeets,
689 F. Supp. at 1114-15 (upholding determination that Peruvian export permit for CITES-listed
parakeets found only in the Peruvian wild was invalid where Peruvian law barred the exportation
of live wild animals from Peru’s forest region); 3,210 Crusted Sides of Caiman Crocodilus
Yacare, 636 F. Supp. at 1285 (upholding seizure of crocodile skins where permits listed
suspicious country of origin). For example, in 2,507 Live Canary Winged Parakeets, the court
determined that Peruvian officials issued an invalid export permit for a shipment of parakeets
unlawfully acquired from the forest regions of Peru. 680 F. Supp. at 1112-14. Based on this
determination, the court found probable cause for a violation of CITES and the ESA. Id. at
1120.

Similarly, because there have been no non-detriment findings and no lawful
acquisition findings for Peruvian mahogany, Defendants have violated and continue to violate
the ESA and CITES. Private Defendants are in violation of the ESA by trading in and
possessing Peruvian mahogany acquired without a non-detriment or a lawful acquisition finding.
CITES, art. IV 8§ 2(b); CITES Resolution 11.3 (2000); ESA, 16 U.S.C. § 1538(c)(1), (9).
Government Defendants violate the ESA by permitting and authorizing the private importers’
unlawful trade. ESA, 16 U.S.C. § 1538(c)(1), (9); see also Strahan, 127 F.3d at 163 (by
authorizing gillnet and lobster pot fishing that entangled endangered whales, the government was
liable for causing a taking under Section 9 of the ESA); Defenders of Wildlife v. EPA, 882 F.2d

1294, 1301 (8th Cir. 1989) (by authorizing use of pesticide, EPA was liable for the “resulting
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poisonings” caused by the pesticide); United States v. Town of Plymouth, Mass., 6 F. Supp. 2d
81, 91 (D. Mass. 1998) (government’s “persistent refusal . . . to undertake adequate and timely
precautionary measures [with regard to off-road vehicle access to species habitat] . . . create[s] a
likelihood that piping plovers” are taken in violation of Section 9 of the ESA).

B. Government Defendants Have Violated the APA

Government Defendants have violated the Administrative Procedure Act (“APA”)
by allowing the import of mahogany in violation of the ESA. APA, 5 U.S.C. § 706(2)(A)
(2002). In addition, the Government Defendants’ actions are plainly arbitrary and capricious.
Id. To determine whether an agency decision was arbitrary and capricious, the reviewing court
must consider whether the decision was based on a consideration of the relevant factors.
Pyramid Lake Paiute Tribe of Indians v. U.S. Dep’t of Navy, 898 F.2d 1410, 1414 (9th Cir. 1990)
(applying the APA “arbitrary and capricious” standard to ESA claims).

One indisputably relevant factor in the decision to allow the importation of
Peruvian mahogany is whether there has been a non-detriment finding. The Government
Defendants are aware that there has been no non-detriment finding for mahogany in Peru, and
that there cannot be such a finding until, at the very least, the studies that have just started have
been completed and analyzed. On December 17, 2003, plaintiff Natural Resources Defense
Council (“NRDC”) and several other organizations alerted defendant FWS to Peru’s failure to
regulate the logging sector in a manner consistent with CITES. App. F (Letter from Ari
Hershowitz, Director, NRDC BioGems Program, Latin America, et al. to Steven Williams,
Director, U.S. DOI, FWS (Dec. 17, 2003)). On June 28, 2004, and on September 10, 2004,
NRDC again urged FWS to stop permitting the entry of illegally logged mahogany shipments, in
particular because Peru had not made a non-detriment finding for mahogany as required by

CITES. App. K (Letter from Ari Hershowitz, Director, NRDC BioGems Program, Latin
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America & Caroll Muffett, Director of International Programs, DOW, to Peter O. Thomas,
Chief, Division of Management Authority, U.S. DOI FWS & Bud Petite De Mange, CITES and
Plant Inspection Station Coordinator, USDA, APHIS (Sept. 10, 2004)).
In December of 2004, FWS sent a letter to INRENA stating:

It has now been ... more than one year since the Appendix Il listing for bigleaf

mahogany became effective. However, it is unclear to us whether the Peruvian

Scientific Authority is making non-detriment findings for this species . . . We

would appreciate it if you would inform us whether the Scientific Authority

of Peru is currently making findings of non-detriment for bigleaf mahogany

prior to the Management Authority issuing CITES export permits for the

species.
App. N (Letter from Peter O. Thomas, Division of Management Authority, U.S. DOI, FWS to
Leoncio Alvarez Vasquez, Chief, INRENA (Dec. 14, 2004)) (emphasis in original). In the same
letter, FWS specifically referenced the May 2004 statement from La Molina and INRENA that
the “Scientific Authority has not yet emitted an opinion about mahogany populations and non-
detrimental harvest levels.” Id. In response, INRENA noted only that it too was requesting the
“respective report” from La Molina. App. R (Letter from Leoncio Alvarez Vasquez, Chief,
INRENA, to Peter O. Thomas, Chief, Division of Management Authority, U.S. DOI, FWS (Feb.
9, 2005)). When that report eventually arrived, it did not contain a non-detriment finding, but
only another indication that La Molina needed more information before it could proceed. App.
Q. In May 2005, FWS also was aware of a 2005 European Union finding that Peru had still not
completed rudimentary steps towards making a non-detriment finding. App. U (Email from
Peter O. Thomas, Chief, Division of Management Authority, FWS, to Harvey Lee, International
Relations Officer, U.S. Department of State (May 23, 2005)).

La Molina has repeatedly stated that it has not made a non-detriment finding and

does not have the information to do so, including as recently as January 2006. Government
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Defendants are aware of and in possession of these statements. Nonetheless, they continue to
authorize and enable the import of Peruvian mahogany.

Government Defendants are also aware of the Peruvian Management Authority’s
inability to make a valid lawful acquisition finding. On February 17, 2006, plaintiff NRDC
alerted defendant FWS that INRENA inspections had found that illegally-operating concessions
and falsified transport documents had been used to launder and export mahogany from Peru.
App. MM (Letter from Ari Hershowitz, Director, NRDC BioGems Program, Latin America, et
al. to Peter Thomas, Chief, Division of Management Authority, FWS (Feb. 17, 2006)). On
September 29, 2006, plaintiff NRDC provided defendants APHIS, DHS and FWS with
indisputable evidence of specific mahogany shipments imported into the U.S. from Peru that
contained wood INRENA found to have been illegally logged. App. NN (Letter from Ari
Hershowitz, Director, NRDC BioGems Program, Latin America, et al. to Roddy Gabel, Chief,
Division of Scientific Authority, FWS (Sept. 29, 2006)). Specifically, NRDC provided
Government Defendants with data INRENA collected and reported on its website, which
confirmed the existence of illegal harvesting practices. As set forth in the affidavits of Dr.
Blundell and Ani Youatt, this data demonstrates that 1,840 cubic meters of mahogany imported
into the United States from Peru in 2005 came from illegally operated concessions and that 39%
of all mahogany shipments into the U.S. from Peru contained wood from these concessions.
Blundell Decl. 1 17-18; Youatt Decl. 1 20-21. These new findings confirm the long
understood illegal logging activities in Peru, which have been repeatedly communicated to
Government Defendants. See Apps. MM, NN.

The Government Defendants are obligated to comply with CITES and the ESA,

and require both a valid non-detriment finding from La Molina and a lawful acquisition finding
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from INRENA before authorizing any imports of Peruvian mahogany. Because Government
Defendants have continued to authorize imports of Peruvian mahogany, despite Peru’s clear
inability and failure to make valid non-detriment and lawful acquisition findings, in
contravention of CITES and the ESA, their actions are “arbitrary and capricious” and in violation
of the APA. See Motor Vehicle Mfrs. Ass’n v. State Farm Mut. Auto. Ins. Co., 463 U.S. 29, 43
(1983) (noting that an agency action is arbitrary and capricious if the agency has “entirely failed
to consider an important aspect of the problem”); see also Bower v. Evans, 257 F.3d 1058, 1064
(9th Cir. 2001) (finding that “the Secretary failed to apply the proper legal standard to the
scientific information available, abused his discretion, and acted arbitrarily and capriciously by
failing to find significant adverse impact given the best available evidence”).

For all of the above stated reasons, Plaintiffs are at a minimum likely to succeed
on the merits of their claims, therefore satisfying the second prong of the traditional preliminary
injunction test.

IX.  Balance of Hardships

As set forth above, Congress has specifically determined that the balance of
hardships favors endangered species. See Tenn. Valley Auth., 437 U.S. at 194 (“[T]he balance
has been struck [by Congress] in favor of affording endangered species the highest of
priorities.”); Strahan, 127 F.3d at 160 (noting that the balancing prong has been “answered by
Congress’s determination that the ‘balance of hardships and the public interest tips heavily in
favor of protected species’”) (citations omitted); Marbled Murrelet v. Babbitt, 83 F.3d 1068,
1073 (9th Cir. 1996) (“Congress has determined that under the ESA the balance of hardships
always tips sharply in favor of endangered or threatened species.”). Because harm to a

threatened species is paramount, Plaintiffs have clearly demonstrated that they would suffer the
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“greatest adverse effects as a result of the grant or denial of the preliminary injunction.” Ugine-
Savoie, 24 C.1.T. at 1250, 121 F. Supp. 2d at 688; Int’l Custom Prods., 2006 WL 141525 at *8.*

Compared to the incalculable loss of a species, any claim of hardship by the
government is negligible. Nat’l Wildlife Fed’n v. Nat’| Marine Fisheries Serv., 235 F. Supp. 2d
1143, 1162 (W.D. Wash. 2002) (finding the “probability of irreparable environmental injury”
outweighed possible economic harms and job loss); Sierra Club v. Martin, 71 F. Supp. 2d 1268,
1328 (N.D. Ga. 1996) (finding “the likely irreparable environmental harm is grave when
compared to the adverse monetary impact” and other harms claimed by the government).
Enjoining the illegal import of mahogany will not burden the government in any conceivable or
credible manner. Importantly, while Congress included limited “hardship exemptions” to the
ESA, there are no exemptions in the ESA for federal agencies. Tenn. Valley Auth., 437 U.S. at
188; ESA, 16 U.S.C. § 1539 (1976). That Congress refused to provide a hardship exception for
the government demonstrates Congress’ own determination regarding relative hardships faced in
these circumstances. Tenn. Valley Auth., 437 U.S. at 188; Chevron, U.S.A., Inc. v. Natural
Resources Defense Council, 467 U.S. 837, 842-43 (1984) (“If the intent of Congress is clear, that
is the end of the matter; for the court . . . must give effect to the unambiguously expressed intent
of Congress.”).

The environmental harms at issue here also outweigh hardships to the Private
Defendants. Any alleged hardship to the importing companies is only monetary, which is far
outweighed by the incalculable harm represented by destruction of a threatened species. See,

e.g., Nat’l Parks & Conservation Ass’n v. Babbitt, 241 F.3d 722, 738 (9th Cir. 2001) (“loss of

10 This case also involves the property, cultural, recreational and aesthetic interests of
Plaintiffs, interests which are inextricably bound up with the health and survival of the species.
See infra Section XI. In particular, the threatened harm to the indigenous people represented by
Plaintiff FENAMAD is incalculable, as their culture and survival as a people are at stake.
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anticipated revenues, however, does not outweigh the potential irreparable damage to the
environment.”); Bensman, 984 F. Supp. at 1250 (“While those individual timber companies will
regrettably lose a few contracts, this harm is negligible in light of the continuing decline of [the
endangered species].”). Given the de minimis hardship faced by the government and the possible
monetary harm suffered by Private Defendants, the balance here tips sharply in favor of the
mahogany species Plaintiffs seek to protect.

X. Public Interest

The public interest is best served by protecting endangered species. Bensman,
984 F. Supp. at 1250. This principle has been recognized by Congress and codified in the ESA.
Nat’l Wildlife Fed’n, 422 F.3d at 793-94. Courts may not use equity’s scales to “strike a
different balance.” 1d. at 794 (citing Sierra Club v. Marsh, 816 F.2d at 1383). See also
Loggerhead Turtle, 896 F. Supp. at 1178 (“[P]ublic interest always favors the imposition of an
injunction[.]”).

As this Court has held, the public interest is also best served by ensuring that the
government “complies with the law,” and interprets and applies international statutes “uniformly
and fairly.” Ugine-Savoie, 24 C.1.T. at 1252, 121 F. Supp. 2d at 690; see also Zenith Radio
Corp. v. United States, 1 C.I.T. 53, 58, 505 F. Supp. 216, 220 (1980) (“[T]he public interest lies
in the faithful execution by the Executive Branch of the laws enacted by Congress.”). The
purpose of CITES is “to control and regulate global trade in certain wild animals and plants that
are or may become threatened with extinction due to commercial trade.” Press Release, U.S.
Department of the Interior, “CITES Conference Votes to Tightly Regulate International Trade in
Mahogany,” Nov. 13, 2002, available at http://www.doi.gov/news/021114.htm. As shown

above, by allowing the continued importation of Peruvian mahogany, the government is
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validating the ongoing violation of CITES and the ESA. The public interest demands injunctive
relief to halt this stark violation of domestic and international environmental law.
Plaintiffs thus satisfy this prong of the traditional test for a preliminary injunction.

XI.  Plaintiffs Have Standing to Seek Injunctive Relief

Plaintiffs Racimos de Ungurahui Working Group (“Racimos”), Native Federation
of the Madre de Dios River and Tributaries (“FENAMAD?”), and NRDC have standing to seek
injunctive relief in this matter. The ESA provides that “any person” may bring a civil suit to
enjoin any person who is alleged to be in violation of the Act or its regulations. ESA, 16 U.S.C.
8§ 1540(g)(1). As the Supreme Court noted, Congress meant this “authorization of remarkable
breadth” to ensure enforcement of the Act. Bennett v. Spear, 520 U.S. 154, 164, 165 (1997)
(finding that the phrase “any person” should be taken “at face value,” and that the “obvious
purpose [of this provision] is to encourage enforcement by so-called ‘private attorneys
general.’”).

Within this broad grant, there are three components to establish standing: injury,
causation, and redressability. Bennett v. Spear, 520 U.S. at 162. These components are satisfied
where there is an actual or imminent injury that is fairly traceable to the defendants’ challenged
conduct, and if it is likely that the injury will be redressed by a favorable decision. See, e.g., id.

at 167. While Racimos and FENAMAD have organizational standing,"* FENAMAD and NRDC

11 Racimos and FEMANAD are not-for-profit organizations of limited means that dedicate
significant economic and human resources to fighting illegal logging. Declaration of Victor
Kameno Manuaje (“Kameno Decl.”) {1 6, 8; Declaration of Lily La Torre Lopez (“La Torre
Decl.”) 111 10-11. Consequently, they lack resources to pursue other aspects of their missions,
such as developing legal rights, economic projects, and local government for indigenous peoples.
Kameno Decl. 1 8; La Torre Decl. {1 10. Because they are forced to divert resources away from
other activities in order to address illegal logging, FENAMAD and Racimos have organizational
standing on their own behalf. Havens Realty Corp. v. Coleman, 455 U.S. 363, 379 & n.19
(1982).
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have standing to sue on behalf of members who “would otherwise have standing to sue in their
own right” because “the interests at stake are germane to the organization[s’] purpose[s], and
neither the claim asserted nor the relief requested requires the participation of individual
members in the lawsuit.” Friends of the Earth, Inc. v. Laidlaw Envtl. Serv. (TOC), Inc., 528 U.S.
167, 181 (2000).

FENAMAD is a Peruvian nonprofit organization established to protect the rights

of indigenous peoples and the sanctity of native lands in the Madre de Dios region, where much
of the commercially viable mahogany stocks exist. Kameno Decl. § 3; Exhibit 1 to Kameno
Decl. (“Ponciano Decl.”) § 7. In pursuit of mahogany, the loggers enter indigenous territory and
generate violent conflict with indigenous people, including FENAMAD members and
communities in voluntary isolation. Kameno Decl. 1 6-8; Ponciano Decl. {{ 7-8, 10 (describing
daily invasion of illegal loggers into Yine territory). The groups in voluntary isolation have no
immunological defenses against diseases carried by illegal loggers. Kameno Decl. { 6-7.
FENAMAD member Romel Ponciano, an indigenous person of Yine descent, is deprived of
mahogany trees near his community, which have been used, lawfully and sustainably, by
countless Yine generations to build traditional canoes, houses, and benches. Ponciano Decl.
111 5-6; Declaration of Julio Cusirichi (“Cusirichi Decl.”) 1 4. The Yine also benefit from the
plants and animals in intact forests in which live mahogany is found. Id. Mr. Ponciano and
FENAMAD member Julio Cusirichi suffer risk and threats of physical harm when they defend
their territories and natural resources from trespass and takings by illegal loggers. Id. | 6-8, 10;
Cusirichi Decl. 11 12, 14.

NRDC is a national membership organization dedicated to protecting the

environment. Declaration of Linda Lopez (“Lopez Decl.”) {1 4-5. NRDC member Adam
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Khedouri is deprived of his enjoyment of mahogany trees in their natural setting, despite
frequent trips to Peru and his efforts to find mahogany trees. Declaration of Adam Khedouri
(“Khedouri Decl.”) 11 6-9. NRDC member and biology professor Philip Stoddard suffers a
similar environmental injury from seeing cut mahogany and deforested areas in Peru.
Declaration of Dr. Philip K. Stoddard (“Stoddard Decl.”) 11 9-12 & Exs. 1-4. Professor
Stoddard also suffers a vocational injury because mahogany logging destroys areas he would use
to conduct biological research, causing him increased cost, inconvenience, and danger to his
personal safety in finding and working in undisturbed areas. Stoddard Decl. | 2-4, 6-8, 13.
Finally, NRDC member Dona Hippert, a frequent purchaser of fine-wood furniture and crafts,
refrains from buying mahogany due to her reasonable concern that it is unlawfully traded into
and possessed within the U.S.. Declaration of Dona Hippert 11 2, 6, 7.

The injuries to individual members of FENAMAD and NRDC are caused by
Defendants’ conduct. Carter Decl. 1 6, 8, 14. Plaintiffs’ injuries are “fairly traceable” to
Government Defendants’ actions, because by allowing mahogany imports without the requisite
non-detriment or lawful acquisition findings, the U.S. creates or perpetuates the economic
conditions that stimulate unsustainable logging. But for the government agencies’ conduct, the
Private Defendants could not import illegally extracted Peruvian mahogany into the U.S. Earth
Island Inst. v. Christopher, 19 C.I.T. 1461, 1465-74, 913 F. Supp. 559, 564-71 (1995) (sea turtles
researchers’ lost opportunity to view turtles was an injury fairly traceable to government
agencies’ failure to certify that shrimp imports had been harvested in a way that did not harm
turtles).

In addition, Plaintiffs’ injuries can fairly be traced to Private Defendants’

financing and trading activities. As the U.S. represents almost the entire market for Peruvian
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bigleaf mahogany, enjoining such imports will have a “substantial likelihood” of redressing
Plaintiffs’ injuries. Carter Decl. | 6-8, 11-13, 15; see Earth Island Inst., 19 C.I.T. at 1472-73,
913 F. Supp. at 570 (where U.S. imported large amounts of shrimp from over 70 countries, a
U.S. ban on the import of shrimp harvested in a manner detrimental to sea turtles would likely
redress plaintiffs’ injuries); Humane Soc’y of U.S. v. Brown, 20 C.1.T. 277, 311-12, 920 F. Supp.
178, 204-05 (1996) (enforcement of law identifying and sanctioning nations that use driftnets
would likely cause maverick nation to stop using the nets, thereby redressing harm to whale-
watchers). The interests at stake are germane to the purposes of FENAMAD and NRDC, Lopez
Decl. { 4, Kameno Decl. { 3, and the relief that Plaintiffs seek does not require participation of
individual members. See, e.g., Ariz. Cattle Growers’ Ass’n v. U.S. Fish & Wildlife Serv., 63 F.
Supp. 2d 1034, 1041 (D. Ariz. 1998).

Plaintiffs thus have standing to sue and seek injunctive relief.
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